Abstract
Introduction
This article critically discusses the universal legal framework of Intellectual Property law (IP), its application in developing countries, whether the international instruments are adequate to protect national Intellectual Rights with a particular emphasis on 'commercialization of Indigenous people's rights and Intellectual Property'. This is analyzed in relation to a case study on 'Gringos Walla' and its related intellectual rights. This also explains the benefits and negatives of the International Intellectual property law for a developing country.
773
Villagers mostly use Walla Patta for bark fiber ropes for limb casts and also as traditional Ayurveda medicine for serpent stings and toothaches. The issues regarding this tree are that the patent rights for Walla Patta Agarwood and the process of extracting Agarwood from Walla Patta should be patented before being used by an industrialized country. The smugglers may use this plant to invent pharmaceutical products for commercialization. Therefore, it is evident that this indigenous tree is highly valued. This tree is still not protected under Section 42 of Fauna and Flora Protection Ordinance in Sri Lanka, because Walla Patta has indigenous medicinal properties to allow sustainable use, but cannot be taken out of the country without permission.
Traditional Knowledge (TK) defined as "the information that people in a given community, based on experience and adoption to a local culture and environment, have developed over time, and continue to develop", has reached a high economic value. The advancement of new technology has made TK a goldmine for scientists for inventions that can make developed countries richer. Article 8(1) of the Convention on Biological Diversity (CBD) has realized the importance of TK and protected it. Some communities depend on their TK for survival. In this case study the TK regarding the medical use of Walla Patta is transmitted orally; it is not static and is traditional.
An oral transmission of knowledge takes place from generations to generations and evolves continuously over time on the needs of the community. Most of these indigenous communities geographically located in developing countries; therefore, resources are kept within developing countries. As a result, industrialized countries tend to find resources from those countries.
A good example is smuggling Walla Patta from SL and making use of the traditional medical knowledge and Agarwood. The central issue in developing countries is that they lack the economy for commercialization of Research and Development (R&D). In contrary industrialized countries have technology and economy for R&D, but do not have resources.
Developing countries do not receive Foreign Direct Investment (FDI) if the patent protection system is not highly standardized. Even though patent law is the protected, developed countries may monopolize the invention that is taken from a TK and commercialize it for their benefit. Especially in the pharmaceutical industry, developed countries sell the medicine for higher prices. This is contrary to the Millennium Development Goals because selling back the medicine for a higher price would not reduce fighting disease epidemics to be achieved by the year 2015. It was discussed in Doha rounds that the TRIPS agreement should be interpreted in a manner that does not prevent members from taking steps to protect public health. Article 31 of TRIPS provides for the use of the patent without authorization in the case of 'national emergency or other circumstances of extreme urgency'. Commentators state that Article 31 does not explicitly mention the word 'compulsory license, but the meaning can be drawn from the reading. Therefore, for some extend TRIPS is beneficial for developing countries. Patent rights for Walla Patta Agarwood under GI can be counter argued by stating that it is a discovery rather than an invention. i.e., Agarwood substance is not an invention but is a scientific discovery. In contrary, it can be argued that the isolation requires a significant invention by man using a highly sophisticated technological process, and. Therefore, the outcome is an explanation of a technical problem. It can be further argued that isolated Agarwood is not different from chemical substance extracted from nature, which is patentable subject matter.
Article 27.1 of the TRIPS agreement requires that patents should be available in all fields of technology, without discrimination, provided that they are new, involve an inventive step and are capable of industrial application. Likewise, it is stated in SL legislations that "an invention is 777 patentable if it is new, involves an inventive step and is industrially applicable" and it should "not anticipated by prior art". It can be counter-argued that Article 27(3) (b) of TRIPS states that "Members may exclude from patentability: plant, animals and essential biological processes for the production of plants or animals". Agarwood is not a plant or an animal gene; it is an extract from Walla Patta tree that is located in SL. It is a biological material, which is isolated from its natural environment or produced using technical process. Therefore, Agarwood that is extracted from Walla Patta, and the process of extracting can be protected precisely by the implementation of International IP law.
Biotechnology is a field of technology growing importance. Genetic engineering methods are also used in the modification of microorganisms and plants for the production of new medicines and highly expensive substances such as Agarwood. Industrialised countries have been the main investors in biotechnology and the principle beneficiaries of its adoption.
Developing countries, however, are in lack of technology and economy for the investments in biotechnology. Therefore, developed countries may patent the process of extracting Agarwood before SL patent the procedure of extracting Agarwood since, "smugglers know how to extract Agarwood, but SL people do not know". This is mainly due to of lack of technology and lack of necessary equipment for research in SL.
It should be noted that granting patents for the Walla Patta Agarwood would contradict with the rights local communities have in Walla Patta which are in public domain. Indigenous peoples state that development has been imposed upon them in a way that would endanger the environment and violate their rights.
"The concept of development has meant the destruction of our lands. We reject the current definition of development as being useful to our peoples."
Indigenous people are willing to share the knowledge they have acquired from generations to generations, but they do not like to commercialize the biological diversity they owned. After the patent of Walla Patta Agarwood, it will be monopolized and gain commercial benefits. Industrialized countries argument is that patent protection increase local R&D, attract foreign investment, foster technology transfer, provide high technology employment and scientists and researchers would participate in sustainable "developmental activates since they 
Conclusion
Most efficient way to protect TK is by establishing a 'Sui Generis' system; both at national and international level. National law provides assurance that indigenous / local people can obtain prompt, effective and affordable judicial, administrative action that is easy to access, to punish, prevent, and obtain full restitution and compensation for the violation of their rights. It is noted that SL has a draft law on Protection of TK which is 'Legal Framework for the protection of Traditional Knowledge in Sri Lanka'.
The protection of indigenous communities' heritage should be adopted in consultation with communities concerned, and commercialization of any traditional plants and medicine of local communities must be managed by themselves who have inherited such knowledge.
"….further commercialization of Indigenous Medicinal plant and human genetic material must be declared until Indigenous communities have developed appropriate protection measures."
For further protection, a multilateral system of notification and registration of all geographical indication should be developed. Developing countries would benefit from implementing the international IP law as discussed above.
